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. me “ 

“Talmadge Approved Eor, 
Thurmond Williams Zorins: 

' NOT VOTING—5 F i 

Aboureszk Hathaway Metcalf. 

* Bartlett McIntyre 

So the motion to recommit was re- 

jected. 


(Subsequently the following occurred:) 

-Mr, BIDEN. Mr. President, I ask unan- 
imous consent that my vote on the last 
vote be changed from “aye” to “no.” 

The PRESIDING OFFICER (Mr. Mor- 
can). Is there objection? 

Without objection, it is so order ed. 

‘Mr. HATFIELD. Mr. President, I ask 
unanimous consent to change my vote 


from “aye” to “nay.” I thought I was / 


voting on confirmation, rather than: re~ 

committal. 

The PRESIDING OFFICER. Is there 
objection?- Without. objection, the vote 
will be so change. 

: (The foregoing tally reflects the above 

- changes.) 

" Mr.. ‘THURMOND. Mr. President, I 

move to reconsider the vote by which the 

-motion was rejected. 

_ Mr. ROBERT C. BYRD. Mr. President, 
I move to lay that motion on the table. 
The motion to lay on the table was 

agreed to. 


‘tion Is, Will the Senate advise and con- 
sent to the nomination of Griffin B. Bell? 
“Mr, CHURCH. Mr. President, T should 
like to put some questions to the Senator 
from Indiana, on thé assumption that 
those questions might follow this vote. 

Mr. ROBERT C. BYRD. Mr. President, 
all time has expired. I wonder if, in view 
of the fact that the Senator from Idaho 
wants to ask a few questions, we could 
get just a little time by unanimous 
consent? = - 

How much time does the Senator need? 

Mr..CHURCH. I should think that 
these questions and the answers could 
be accommodated in 10 minutes, 15 at 
the most. 

Mr. ROBERT CG. BYRD. Mr. President, 

. Task unanimous consent that Mr. Bayi 

may have an additional 10 minutes-—that 
‘there be not to exceed 15 minutes, to be 
equally divided between Mr. Bayn and 
Mr. MATHIAS, . 

Mr. BUMPERS. Is it anticipated there 
will be a rolicall vote? 

Mr. ROBERT C. BYRD. Oh, yes, there 
will be rollcall votes. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it Is 50 ordered, 

. Who yields time? 

Mr. HATFIELD. Will the Senator yield 
for a unanimous-consent request? 

Mr. BAYH. I yield. 

Mr. ROBERT C. BYRD. Mr. President, 
may we have order? 

The PRESIDING .OFFICER, Let us 
have order in the Senate, 

Mr. BAYH. Mr. President, I ask unan~< 
imous consent that Mr. Ken Feinberg 
of Senator Kennepy’s staff be permitted 
the privilege of the floor during the re- 
mainder of this matter? 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

- Who yields time? 

Mr. BAYH. I yield to ihe Senator from. 

Idaho. 


ONGRESSIONAL RECORD — SENATE 


some restraints where you would safeguard 


- a crime has been committcd or is about 
The PRESIDING OFFICER. The ques- . 
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Bl ORC lAE RRPSIS 301268A0002000,10 Q36 think the Senator from ~ 


read the excellent priof prepared in sup- Idaho is more comfortable with, and oe 
port of the nomination of Judge Bell. prow rule, which Judge Felt wrote, I 
I call the attentlon of the Senator from ‘the conversation I had wi im, I 2 
Indiana to that portion which deals with pressed concern over his unwillingness 
intelligence operations, accountability jin the Brown case to provide the kind of 
and control, beginning on page 1 and }protections. that I though! were neces- 
extending through page 2 and parts of j sary..He was quick to point out thatif | 
he had to write that Brown decision to~ ; 


page 3. I read from the brief: 

Judge Bell pledges to control intelligence day in light of everything that had hap- 
operations under his authority ina manner pened, he would not provide for broad 
which would protect the rights of Amerl- | power to the Government as he did. ... 
can citizens while, al the same time, being As L recall, we had no vroblem with 

Judge Bell's attitude es fcr ss "domestic 


careful to protect the security of tho Nation, 
Of course, that statement is so general /cases are concerned. He recognized what 
the law is there—you need & warrant. 


that it needs further amplification. : 
On page 2, the subject of wietapping 7 The only issue in quec “on is In the * 
international field, the.: nal security ~* 


le islation—and—warrant. procedtres is" : 
discussed. The brief reads: eld. The judge said that he would urge} 


i 

{ 
Judge Bell said thot he believed that elec- | the President to work wi.» Congress to i 
tronic survelliance could be conducted under | Provide proper safeguards lawagsinst * | 
the kind of abuse that w:. “= ve seen. _:. j 
| 

| 


ne ery ae a 


the rights of American citizens. AS aA gen- 
eral opinion, he Opposes. warrantless. wire- 
tapping of American. citizers. 


Under the criminal law, as I under- 
stand it, it is not possibile to lawfully 
wiretap an American citizen without. a 
warrant issued by a court, weon a Auding 
that probable cause exists to believe that 


He wenf further, in r-sonse to. my 4 | 
questions regarding surreptit tious entry, :° | 
‘mail opening, and other violations of the *. 
right to privacy. He stated that they =”, 
should all be covered by “he same: war~ t 
rant procedures : 

Mr. CHURCH. The critics] gue atone 
as the Senator knows, is nul obtaiuing a 
warrant, but what standard the court 
will apply in granting a ¥ scrant. Tf it is 
simply an affidavit that che case falls 


} 

4 

{ 

i 

t 

to be coramitted. In the course of ovr in- 
within the broad purvir a of national | | 
| 

{ 

{ 

i 

1 


vestigation of the intelligence agcneles, 
we found widespread abusc in. the elec- 
tronic surveillance of young student 
groups who were. not suspected of crime, 
but who were protesting against the war, 
which the Constitution enfitied thein to 
do. We found months of harassment. con- 
-Gucted against. Martin Luthcr King, Jr., 
not because he was suspectcd of crime, 
but for political reasons. We found other 
minority groups harassed unlawfwiy, not 
because crimes were being committed, 
but. because they sought rccegnition of 
their rights under the law. All these im- 
proper activities were conducted under 
the guise of national security. 

My first question is what the testimony 
showed with respect to Judge Bell’s feel- 
ing about establishing a sufficient court 
test in this broad national sccurity field 
that would adequately safctuard thre Hite. 
erties of the American people? 

Mr. BAYH. First, let mc say that I 
would like to speak from the standpoint 
of a personal conversation. I had with- 
Judge Bell, as well as the matter that is 
in the record. As the Senator kuows, I 
happen to be one of the Senators who 
has been chosen to serve on, the: Select. 
Committee on Intelligence with the dis- 
tinguished Senator from. Hawall, our 
chairman. In that capacity, I. was called 
on, as chairman of the Subcommittee on 
the Rights of Americans ta give study to 
a wiretap bill that was reported out of 
the Comrmulttee on the Judiciary. We 
worked wilh the Senator from Massa- 
chusetts and several other colieagucs and, 
I think, did a very credihle job of 
strengthening the provisions of that bill. 
Because of this experience, I was con- 
cerned with Judge Bell's background. 

. His decision in the Brown case caused 
me concern. As the Sétiator knows, the 
law is unclear regarding warrant re- 
quirements for electronic surveillance in 
national security cases. There is the 
Zweibon rule, which I am more comfort- 


security, the court’s act ®s then purely - 
ministerial, it means nof ing. We must : 
find a suitable standard: > recognize that . 

the Senator from Indians has been seck- i 
ing such a standard. In imy opinion, he: 

greatly improved the orisinal bill which } 

eame ont of the Judici. -~ Commiltitee : 

last year by attempting to ‘define a very ‘ 

narrow class of cascs where electronic | 
surveillance might be aithorized with- | 
out need of showing pr~-bable ‘cause. I | 
wonder if the Senator will tell me his i| 
general impression of Judge Bell’s view, 
with respect to the need te write that |: 
_kind of narrow standard into the law. 

Mr. BAYH. I asked i?m_ specifically Wt 
whether he thought the 7 caesions of the | 
bill te which J. alluded, we 2 ; 
duct of the work of ow s 
assisted by the Senator ssi Massachue-, | | 
setts and the Committee on the Judi-. | 
ciary, was the kind of sa!~suard that he |! 
was talking about, and he Said “Yes.” - 

Now, generally, as I th’ & the Senator | : 
from Idaho knows, I would feel rauch i 
‘more comfortable, if we epplied a stand- | i 
ard of probable cause of - ime across the } 
board to electronic surveillance. I have} 
to say, however, that, from & very prac- | 
tical standpoint, there i a narrow area | 
regarding foreign intellixence, where it i 

his difficult to apply that severe a stand- { 
ard. So in that bil, we reauired the { 
same standard for forc’sm inteNigence | 


gathering as for dome tic intelligence 
gathering, except where it could be 
proved that a person wes an agent, of a | 
foreign power, transimitt::g information 4 
in a clandestine manner to the detri- | 
ment of this Nation's seciirity. That per- 
son would be a spy. Whe.’ ysu can prove:: 
somebody is a spy, even if seis an Amert-l) 
can citizen, if you can prove he is on the | 
payroll of another government as pee 
of their intelligence netyescs, transmi | 
ting material and opcratbis secretive i | 


J 
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then I am prepared to establish a dif. 
ferent standard, 

The PRESIDING OFFICER, The time 
of the Senator from Indiana has expired. 

Mr, MATHIAS, Do the Senators re- 
quire more time? : ; 

Mr. CHURCH. Just 1 minute, if the 
Senator will allow me, to conclude this. 
colloquy, an 

Mr. MATHIAS. I yield that time, -- 

Mr. CHURCH. I take it, from what the 
Senator has said, that in his judgment 
Judge Bell, as Attorney General, will co- 
operate with the committees of the Sen- 
ate In attempting to work out a standard 
of the kind the Senator has described, 
and that he will also work with the new 
Intelligence Committee ani rae? pale 
of writing basic charters which define the 
Jurisdiction of the Ft the CTA, and the 
NSA, which will take Wito consideration 


-the recommendations of the select com- 


mittee I chaired? . a 
Myr. BAYH, Yes. In fact, I have to say 2 
that was one of the first questions f asked 


. about, even before the hearings’ started. 


- Gision and our 


from 


’ standard and urge the 


: Supporting his nomination. 


- I.was concerned about the Brown de~ 
Job of drafting legisiation. 

If were not convinced in my own mind . 
that Sudge Bell would establish that high | 
President to follow 
his lead, I would not be standing here 

Mr. CHURCH, I thank the Senator 
very much for his responses. to these 
questions, ar eB ek 

I conclude by saying, Mr. President, 
that I have reviewed carefully the objec- 
tions raised by the Gistinguished Senator 
Maryland, I believe that if this 


-nomination were for the Supreme Court 


of the United States, I would have to cast 
my vote against it, malnly on the basis 
of the Bond decision, But since it is for 
the Office of Attorney Ceneral, anc since 
the Attorney Genera) functions at the 
pleasure of the President and under his 
general direction, I have conclhided that 
my doubts should be resolved in favor of 
the President, : 


On that basts, X will yote for the nom- 


: ¢ ination of Judes Bet, . 


j 
4 
4 
i 


a 


: 
; 
{ 
q 
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i 
j 
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; hey General. I bring his letter to the at- 


i 
{ 


i 
‘ 
i 
i 


ia 
| -as follows: 


~_ 


| ceived today a2 
» of Atlanta with respect 
, Of Griffin Bell to be 
; the United States, 
Pa 
: was 9, journalist 


ADDITIONAL STACEMENTH SUBMITTED ON BELL 
. re NOMINATION : : 
- Mr, TALMADGE. Mr, President, I re-. 
letter from Mr. Hal Suit 
to the nomination 
Attorney General of 


points out in his letter, 
In Atlanta during the 
difficult years in Georgia and the South 
in which Judge Bell eccupied a role of 
leadership and moderation. Mr. Suit de- 
scribes Judge Bell as a “dedicated serv- 
ant” who had the “moral courage to 
stand up and be counted among those 
who sought reasonable, practical and 
peaceful means of complying with Fed- 
eral court decisions,” Mr.- Suit urged 
Senate approval of Judge Bell as Attor- 


Mr. Suit, as he 


tention of the Senate 
mous consent 
RECORD, : 
There being -no 


and I ask unani- 
that it be printed in the 


objection, the letter 


:was ordered to be printed in the Reconn, 


2 FaNUsRy 19, 19°77, 
Yion, Henman EB, TALMADGE, : 

U.S. Senate, Senate Office Building, 
Washington, D.C. 

Dear Sewaror TaumMapcy: It appears from 
bres reports that the Senate Judiciary Com- 
mittee is going to recommend to the full 
Senate that Griffin Bell become the Attorney 
General of the United States. When Grifin 
Bell’s nomination reaches the Senate, would 
you please enter tho following statement on 
my beheit in the official Senate record: 

4s the Republican candidate for Governor 


‘of Georgia in 1970, I was defeated in the 


General lection by the man who is now 
the: President of the United States, 
While there may still be Many areas of po- 
litical «disagreement between myself and 
President; Carter, I do not disagree with his 
nomluation of Judge Griffin Bell to Serve. as 


‘the Attorney General of the United States, 


Pricr to entering the political arena in Geor- 


gla in 1970, I worked as a journalist in the - 


state for more 
familar vith 
about Griffin 


than 16 years and became 
and I believe knowledgeable 
Bell's honorable service in for- 


mer Governor Ernest Vandiver's administra- : 


tion and later as a distinguished member of 
the Court of Appeals. 

_1 sincerely believe Mr. Bell contributed 
substantially toward helping resolve many of 
the diMeult prohiems faced by the citizens of 
Georgia «turing the initial desegregation of 
the state’s public schoo! system, 

During 9 time when it was politically ex- 


pedient to keep quiet about one’s views re-, 
‘garding the integration of Georgia’s schools . 
or to play the role of a segregationist dema- 

the moral courage to - 
stand up and be counted among those who . 
Practical, and peaceful : 


gogue, Griffin Bell had 


sought reasonable, 
meaus of complying 
sions, : . : 

It would be, dishonest to pretend I agreed 
with every decision rendered by the Appeals 


with Federal Court dect- 


Court during Griffin Bell’s service on that- 


fudictal body; it would be more than dis- 
honest to pretend that intelligent and sincere 
men and women do not find themselves in 


honest disagreement on many. controversial 
matters, 


"Han ©. Sure. 


Mr. EASTLAND, Mr, President, 1 


would like to say a few words on behalf — 


of Judge Griffin Bell. 
the. Judiciary 
hearings ‘on this nomination, and the 
members interrogated Judge Bell in 
depth, in addition, the commitice heard 
37 witnesses both pro and con. We sched- 
uled an extra day of hearings in order to 
hear some opposition witnesses who had 
not been scheduled. The committee voted 
to reconimend that Judge Bell be con- 
firmed as Attorney General]. 


The Commitiee on 


Iam not going into any detail on Judge 
_ the observance of the law. 
the comuinittee’s report. I will say that - 


Bell’s background, as that is set out in 


the nominee served for 14 Y% years on the 


‘U.S. Court of Appeals for the Fifth Cir- 


cuit. : 


Several areas were raised by some op- 


position witnesses which I shall touch on, 


briefly. 

First, was Judge Bell's civil rights rec- 
ord, and particularly the area of deseg- 
regation of schools. I wil] point out here 


held full. and complete - 


.that in a 


S 1339 


that Judge Bell came before the com- 
mittee with one attribute which no other 
nominee for this office has had in this 
area, a public record, Judge Bell’s years 
on the bench have resulted in a full and 
complete record of opinions on this and 
other subjects, : 

Second, the opposition centered on 
certain opinions of Judge Bell, and wit- 
nesses included plaintiffs in some of the 
school cases. In rebuttal to these wit- 
“nesses other black leaders testified on be- 
half of the nominee and recommended 
him highly. They included participants 
in the law suits and observers on the 
scene at the time, : 

Lonnie King, former president of the 
Atlante chapter of the NAACP, contra- | 
dicted the conclusions of opposition wit- 
nesses. A J. Cooper, mayor of Pritchard, 
Ala., also chairman of the Southern | 
Black Mayors Conference, testified on 
behalf of Judge Bell. 
been counsel 


.vised the Governor on how to keep the : 
schools open and 
.He was instrumental in establishing the 
Sibley Commission, led by a distin- 
guished citizen 
with black end 
the State and 
‘People to be hi 
mained open, Beil testified that he was 


. & moderating influence in this time and 


that he was 


“ment. This view was supported by War-_ 


‘ren Cochrane, 2 black leader in Atlanta, 
out that Judge Bell had 


these actions 


mony was 


Questions were raised during the hear- 


ing. concerning Judge Bell’s majority 
opinion for a three-judge 


court which 
upheld the right of the Georgia Legisla- 
.ture to deny Julian Bond his seat in 
that body. The question in the case was 


‘the power of the legislature to pass on 


the qualifications of its own members. 
Citing precedents involving the U's. 
Senate, the court upheld the legislature. 
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he makes it, but I ea 
-on this one. = 
Mr. BAYH. Mr. President, a moment 


anot go with h 


‘ ago, I just wanted to correct the record. 


_ Iam sure the Senator from Maryland 
would not intentionally misspeak. How- 


ever, if we look at the Jaworski testi- - 


mony, we will find, first of all, that Mr. 
-- Jaworski was serving as the chairman of 
the screening committee for the Ameri- 
can Bay Association in the fifth circuil. 
In that capacity, he talked to a number 


~~ of people in the fifth circuit, one of whom 


| ‘the nomination of Mr, Bell because of 
my concern about where he will come - 
. down on certain vital decisions that he. 


«will have to make as Attorney General. © 
*- My reservations about this appoint- 


( 
{« 


was Mr. Block. Mr. Block had been his 
Dnmediate predecessor in the same ca-~ 
pacity, and it was for that reason that 


_ Mr. Jaworski had talked to Mr. Block. 


If. one examines the hearings, he will 
find the names of several other individ- 
uals who also were’ consulicd by Mr. 
Jaworski, : S i 


Senator from Indiana wish to go for- 

ward with any other speakers? We have 

- had several on this side. ey rods 
Mr. NELSON addressed the Chair. - 

Mr. MATHIAS, Mr. President, I yield 

; 10 minutes to the Senator from Wiscon- 

sin. oe : a : 

‘Mr. NELSON, Mr. President, I will cast 

a negative vote on the confirmation of 


ment are prompted by decisions made 


: and positions taken by Mr. Bell in the 


past on important constitutional ques~ 


. +" tions, Involved were major questions of 
fb 


civil rights, free speech, and rights of 


«privacy. These issues run to the very - 
- heart of what this country and its Con- -° 


_stitution are all about. - o es 

“ I have no doubts about Mr. Bell’s ine 
tegriby, inteNigence, or dedication to 
public service. My objections are not per- 


.' | sonal or philosophical. Some of the same 


3 


“dssues touching the same constitutional 


‘questions that were before Mr. Bell as-. 
~ Federal judge will be before him again - 


» ‘in his capacity as Attorney General. 


Ti is my hope. that President Cartezr’s 


doubts happily resolved when Mr. Bell 
deals with these issues in the future. 
Tam not unmindful that, particularly 


: _ in the realm of politics, it is not possible 
| “* to predict with any certainty from his- 


iL 


in different circumstances, with different 


the future. : 7 
‘It is probably unnecessary. for me to 


i. say that if this were a Republican Pres-~ 


identical appointment I would vote 


-! against it as I did on two previous 


occasions involving two of the same issues 
at stake as in this appointment. Obvious- 
ly, I cannot properly defend two stand- 
ards for Presidential appointments, one 
for Democrats and another for Re- 
_publicans. I voted against a Republican 
-noniinee for Attorney General because of 


my reservations ahout his position on™ 
_civil rights questions and against a Re-- 


* publican nominee for Secretary of. State 
- .because of my concern about his lack of 


\ 
i 
\ 


\- 


My. MATHIAS. Mr. President, does the. 


_to the separation of powers principle, 


* Station that he sought to 
judgement will be rewarded and all my ~ 


-tory how an individual in a different era,. 


responsinilities, will in facet perform In . 


understanding’ of constitutional rights . 
{ in the area, of wiretapping. ‘ 
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rness i 
years on the bench, Judge Bell 
wrote many opinions protective of consti- 
tutional rights. In many of the cases 
however, the record and the applicable 
law was clear, It is the difficult cases 
presenting uovel or unresolved questions 
of law, which may best convey a sense of 
Bell’s thinking and an indication of out- 
jook he would bring to the Attorney Gen- 
eral’s office. I find two such difficult 
cascs-—Bond against Floyd and Brown 
against United, States—to be particularly 
troubling. ; 
tu Bond v. Floyd, 251 F. Supp. 333 
(1985), Bell wrote the opinion for the 
majority of the three-judge court, up- 
holding the right of the Georgia House 
of Representatives to exclude Julian” 
Bond because of his endorsement of a 
strong statement by SNCC criticising 
U.S. policy in Vietnam and the American 
treatment of minorities at home and 
abroad. The Georgia House excluded 
Bond on the ground that the principles 
of the SNCC statement which he. en- - 
dorsed indicated that he could not sin- 
cerely take the oath: of loyalty to the 
Constitution which the Georgia House 
reqiived, “ell recognized that Bond’s 
firsi amendment rights were involved, 
but he concluded that the right of the’ 
Georgia House to pass on the qualifica~ 
tions of tts members overrode Bond's 
constitutional rights: ¢*: 60-0 > 
-We hold that the free specch issues should 
be resolved in the context of giving ane 
Bn 
our system, of federalism the extent that it - 
permits self-government to the states under 
bond supremacy . of the. federal Constitu- . 
OM, soe. : , ¥ 


Based. on the content of the SNCC 


' statement, Judge Bell found the Georgia 


House had a rational basis for its deci-. 
sion and that was all it needed. He also 
concluded that a legislator had less right 
to free speech than a private citizen not- 
ing that— __ ey Bone oe 
Mr, Bond’s right to speak and to dissent 
as. private citizen is subject to the Nm- 
assume member- 


ship in the Ttouse. ; aii p 
Ihe Supreme Court reversed, 9 to 0, 385 
U.S. 116 (1966). The Court pointed out 
that Bond was willing to take the loyalty 
oath; that the State admitted that his~ 


expréssion of admiration for those who * 


opposed the war and resisted the draft 
would not have violated the selective 
service laws. The Court went on: . 

Tae requirement (of an oath) does not au- 
thorize the majority of state legislators to 
test the sincerity with which another duly 
elected legislator can swear to uphold the 
Constitution. Such « power could be utilized 
to restrict the right of legislators to dissent 
from national or state policy to that of a ma- 
jority of their colleagues under the guise of 
judging their loyalty to the Constitution. 


the Court flatly rejected the notion 
that the State could grant its legislators 
Jess freedom than other citizens. Those 
seeking or holding office needed freed 
to express themselves about impo 
issues of Government policy; oth 
the representative would be effect} 
chilled from meeting his responsibilities. 

In his apparent desire to uphold the 
State legislature’s action, Bell designed a 


§ 1329 


nin St Oy Ba B98. 01 288A0N0 200010036525 amendment law. 


No case before Bond, or since, has ever 
held that the State government can pro- - 
scribe or limit speech under the justifica- 
tion of separation of powers. The argu~ 
ment is indefensible on its face. The first 
amendment protects freedom of speech 
against infringements by the Govern- 
ment. ‘This protection applies as much to 
the action of the State legislature when 
it tries to exclude a member as it would 
when the State legislature passes a law. 
The first amendment certainly prohibits 
the legislature from punishing a person 
from exercising his first amendment 
rights. In general, regulation touching 
on first amendment rights must serve a 
compelling interest and be as carefully 
drawn as possible so as to leave the 
preathing room needed for first amend- 
ment rights to flourlsh. Bell certainly 
knew these general principles of the first 
amendment, and has written many opin- 


jons upholding first amendment rights. © - 
It is hard to avoid concluding that Bell 


allowed his personal distaste for Bond’s’ 
opinions to color his judicial judgment. 
After balancing Bond’s first amendment 
rights against the State legislature’s pre- 
rogatives, Bell proceeds to write a state- 
ment that is nothing short of astonish-" 
ing: : 7 : 
The SNCC statement is at war with the 


national policy of this country: To make ~ 
_ certain that every citizen stands equal before 


the law; to make certain that every citizen | 
bas a fair:chance to.benefit in the freedom 
and opportunities and bounties of. this 
country; to export these same principles of 


democracy to the balance of the world. _ 


wherever aud whenever possible, even to the 
extent of lending military assistance where 
* self-determination is deviled In order that 


“* those -denied may choose’ freedom if they. - ee 


60 desire.’ . eS eee ee 

’ But the statement does not stop with this. 
It is & call to action based on race; 2 call. 
alien to the concept of the pluralistic society 


which makes this nation. It aligns the or- 


ganization with “* * *—colored people in 
such other countries as the Dominican Re-- 
public, the Congo, South ~Africa, Rho- 
desia * * * It refers to its involvement in 
the black people's struggle for Hberation and 
self-determination * * *. It states that 
“Vietnamese are murdered hecause 
“United States is pursuing an aggressive policy 


in violation of international law.’ It al-. — 


leges that Negroes, referring to Amenican 
servicemen; are called on to stifie the libera- 
tion of Viet Nam... 2 0: ‘ aie 


We all hope that the Carter years will 
be a geriod of domestic. tranquillity. 
However, in assessing the qualifications 
of the chief law enforcement person in 
the United States, we must allow for the 
likelihood of future unrest and pay close 
attention to the attitudes of that person 
toward peaceful dissent. We must also 
recognize that first amendment rights of 
speech and assembly are implicated in 
many of the major tasks facing the At- 
torney General, such as the enactment 
of legislative controls on the FBI's 
gathering of domestic intelligence and 
the recodification of the criminal code. 
On this score, the Bond opinion is not ~ 
reassuring. 


in United States v. Brown, 484 F. 2d 
438 (th Cir. 1973 sse of re- 


viewing 2 ¢ conviction, Judge Bell 
encountered the claim that the President 
ha Inherent” authority to authorize 
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the __ 


warrantless wirefa 


ApS AeA: American - those char 
citizerts for fore PAR PIGN ER ACE Barpettaa Se 


The fifth circuit had faced the question 
once before, in the case ot Untied States 
v. Clay, 430 F. 2d 165 (5th Cir, 1970), an 
had withheld the President's right to 
authorize warrantless surveillance based 
on his status as Commander in Chief. In 
the interim, however, the Supreme Court 
had decided United States v. United 

‘States District Court, the Keith case, 407 

US. 297 (1972), holding that the Presi- 

- dent had no inherent power to disregard 
the fourth amendment and authorize 

"warrantless electronic _survelllancé “mn 

_ eases involving internal security. Despite 
the Keith ¢ase, Judge Bell upheld the 
doctrine of“‘inherent’ Presidential power 
without the siighlest consideration of the 
countervailing fourth amendment rights, 

’, It ig extraordinary that Judge Bell 
could fail completely to consider the 
analysis of the Supreme Court in Keith. 
Although the Keith case dealt only with 
internal security, the Court’s: balancing 
of fourth amendment rights against the . 
reasons asserted by the Government for 
warrantless surveillance was clearly rel- 
evant to the issue of foreign intelligence 
ae : peptic 


In Keith the Justice Department ad- 8.20 594 (o.CrCir 19757 
. d_recognize that the Supreme Court 


- vanced three reasons why a warrant 
should not be required in an intelligence 
_tap: First, the purpose of the surveil- 
lance was to gather intelligence, not evi- 
dence for prosecution; second, the Judi- 
cial expertise at evaluating threats to 


-the security: of the Nation. was inade- . au 
4 from “domestic “security tans to justify 


quate; and third, there was a. danger of 
security leaks if this information had to _ 
be disclosed in Court. The Court rejected 
each of these, singly and collectively, as 


get's fourth amendment rights. In reach- 
ing its conclusion, the unanimous Court 
made o number of statements suggest- 
ing that the fourth amendment rights of 
Americans could not be disregarded 
simply because the President invoked 
the justification of “national security:” 
: If the legitimate need of Government ta 
- safeguard domestic security requires the use 
- of electronic surveiilance, the question ts 
whether the needs of citizens for privacy 
and free expression may not be better pro=- 
tected by requiring a warrant before such 
surveillance is undertaken. We must also ask 
whether a warrant requirement would ub- 
. duly frustrate the efforts of Government to 
protect itself from acts of subversion and 
overthrow directed against it. . 
: * * * a * 
Natlonal security cases .. . often reflect a 
’ convergence of First and Fourth Amendment 
- values not present in cases of “ordinary” 
- erime. Though the investigative duty of the 
executive may be stronger in such cases, 50 


also ig there greater jtopardy to constitution~ ~ 


ally protected speech... History docu- 
ments the tendency of Government—how- 
ever benevolent its motives—to view with 
suspicion those who most fervently dispute 
its policies, : om 
® ” * * * 

These Fourth Amendment freedoms cannot 

properly be guaranteed if domestio security 


survelllances may be conducted solely with-, , 


in the discretion of the executive branch. 
The Fourth Amendment does not contem- 
plate the executive officers of Government as 
neutral and disinterested magistrates. Thetr 
duty and responsibility are to enforce the 
laws, to investigate and to prosecute, Bub 
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judges of when to utilize constitutionally 
sensitive means in pursuing their tasks. The 
historical judgment, which the Fourth 
Amendment accepts, is that unreviewed ex< 


ecutive discretion may yleld too readily to construe an 


pressures to obtain incriminating evidence 
and overlook potential Invasions of privacy 
and protected speéch. : ‘ ‘ 


- The PRESIDING OFFICER. 
ator’s time has expired. 

Mr. NELSON. Mr. President, will the; 
Senator yield 2 or 3 additional minutes? 

Mr. MATHIAS. I yield the Senator 3 
additional minutes. : 

The PRESIDING OFFICER. The Sen-- 
ator may proceed. ee 

Mr. NELSON, In sharp contrast to 
Judge Bell’s treatment of the issue, when 
the Court of Appeals for the District of 
Columbia faced the question. of whether 
warrantless electronic surveillance in 
foreign intelligence cases could be 
squared with the fourth amendment, it 
carefuly considered the reasoning and 
effect of Keith and held that » warrant 
was required for a foreign wWitelliverce 


merican citizen, at least 


‘The Sen- 


when there was no colaboration with a” 


the negative. . 


Jdanuary 25, 1977 


ed with this investigative and are at parity with the rights of privacy 
jd¥y. CHNREP 80904 BEB AUGUZOUGT OAdOn2 amendment or the 


right of free speech, 
‘The question, in my. mind, still re- 
ains—How, in the future wit -vir—Bell 
Interpret these corstita- 
tlonal rights when the occasion arises?~ 
Though fam encouraged by Mr. Bell’s 


testimony before the Judiciary Commit- 
tee, my reservations impel me to vote in 


Mr. President, I yield the floor. 
The PRESIDING OFFICER. Who 
yields time? ; 


Mr. MATHIAS. Mx. President, I yicid 


10 minutes to the distinguished Senator _ 


from New Mexico (Mr. Scu™MitT). 


Mr. SCHMITT. Mr. President, I came ‘‘ 


i 

{ 
i 
j 


to this Chamber this morning undecided 
as to the question of the ncmination of 
Griffin Bell to be Attorney General, 1} 


have been listening to the arguments for — _ 


and against with considerable interest, I : 
think with the net result that I have - 
been educated greatly by the distin- | 
guished Senators on hoth sides of the - 
aisle and both sides of the issue. : 

I find, however, that the arguments : 
for the nomination of Mr. Bell have, in: 


reigh power, ZWCIDON V. MiLCHTT, SIC™ “my. judgment, come out circuitous and : 


has not yet ruled on the constitutlonality 

of walrantless foreign intelligence wire= 
Against American citizens if Jitdge 

Be 

of Keith and concluded that 


tae 


telligence taps Were differc 


toreign_ ifi- 
1 “enough: 


dispensing witht 2 warrmimt,-the-opinion- 
would have ‘had some plausibiity—al- 


though I would not have agrecd. Handled 
insufficient to justify overriding the tar- . 


9s it was ef, Brown demonstrated 
® disturbing willingness to accede to the 
claim ©; ential power withait care= 

ful analysis. ae xa 
Judge Bars statements about the issue 
of inherent Presidential power at. his 
bef Committee 


were more encouraging. While he re-_ 
Train rom judg: whether the con- 


stitutional power existed, he cxpressed — 


rant procedure forall electronic surveit- 
ance In the Uni to gather for= 
would coun Oe Cater Tot to 
assert any claim to inherent Presidential 


puthority. Pe or 
SIDING OFFICER. The Sen- 
tor’s additional time has expired. 


Mr. NELSON. Mr. President, will the 
Senator yield 2 additional minutes? 

Mr. MATHIAS. I yleld the Senator 2 
additional minutes. . 

The PRESIDING OFFICER, The Sen- 
ator is yielded 2 additional minutes, and 
he may proceed. ; : . 

_Mr, NELSON, Nevertheless, the Brown 


and Bond cases cannot be ovérlooked 


- ‘They did not involve petty, peripheralor 


minor matters: Mr. Bell did not address 
these issues in some casual, informal en- 
virenment. These cases were tried in 
formal judicial proceedings with argu- 


sments made and briefs filed. These deci- 


sions represented a carefully considered 
judgment of the merits. fundamental 
first principles were at stake. Of all the 
rights shielded by the Constitution none 


ad carefully analyzed the inipact- 


suport for legislation to esiehlish a war-— 


eign intelligence, He also said that he. 


oomnann marr SEO to be an attempt to rationalize in * 


not very convincing ways certain prob- ! 
Jems in the record that Mr. Bell has pre- ! 
sented to us. ry ! 
On the other hand, the arguments | 
against the nomination, as much as FE} 
hate to‘be against things—I would muck : 
rather be positive is my actions as @ 
Senator—nevertheless, the arguments: 
againsi the nomination seer to be based. - 
solidiy in fact, and.seem to create a- 
fairly consistent pattern of activity by: 
Mr. Bell that mitigates against his fu-i 


ture performance as Attorney General. } ~ 
I emphasize that they seem to repre-; - 
————sent a pattern rather than isolated in-: 


stances or isolated problems which can: 
be rationalized away. aia ots 
- So, Mr. President, reluctantly I will:: 
not vote to confirm Mr, Griffin Bell as‘ 


Attorney General, not because I do not’ |. 


want the President of the United States. 
to havé Cabinet members in whom he. 


has complete persona] confidence, but ¥ 


because I believe Mr. Bell’s record voes. 
not demonstrate the required imparsial- 
ity and adherence to-cthics! standards. | 
TI hope that we will 23) consider his rec- ! 
ord with the same nonpartisan wisdom. 
that eventually came to bear on events i 
surrounding the Watergate affair. | 
I am. particularly concerned by first, | 
his failure to disqualify himself as a. 
judge in the school desegration case of i 
Calhoun against Latimer in which he had 


“ee 


originally been “of counsel” to the Goy-: - 


ernor of Georgia; second, his failure to! 
disqualify himself as a judge in a test! 
case involving the exclusion of certain: 
ethnic groups from a private club while! 
at the same time being a member of such 
clubs; third, his admitted error in judg- 
ment in the case of seating Julian Bond! 
in the Georgia State Legislature; fourth) 
his failure to report certain gifts as re-| 
quired by the Judicial Conference of the 
United States; and fifth, his general at- 
titude toward ethical conduct, as req 
ported in the record of the Senate Judi- 
clary Committee, is not the attitude thi 
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